APPENDIX. 


DECISION OF 


JUDGES IN VACATION 


ON 


Writsof HabeasCorpus. 


IN THE MATTER OF CAIN, 
(2 Winst. 142.) 


The act of Congress suspending the writ of habeas corpus, held appli- 
cable constitutionally, only to cases where the person seeking the 
writ stands committed for crime. 


(Musgrove v. Kornegay, 2 Jones 71; Prue v. Hight, 6 Jones, 265, cited 
and approved.) 


Pearson, C. J. The petitioner alleges, he has put in a 
substitute for the war and is not liable to conscription, but 
was arrested and detained as a conscript by the enrolling 
officer, and prays for a special writ to the sheriff, to take his 
body and have it on the return, and to summon the enroll- 
ing officer to show the cause of his arrest and detention, 
under the act of the Legislature, 1862, chap. 46, on the 
averment that adequate relief may not be afforded by di- 
recting the writ to the enrolling officer, for he believes the 
officer will not return his body. 

If the act of Congress suspending the privilege of the 
writ of habeas corpus embraces the case, and if Congress has 
power to suspend the writ in such cases, the petioner is not 
entitled to the special writ, as it would be doing indirectly 
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what cannot be done directly ; otherwise he is, for unless 
the body be returned, adequate relief cannot be given ; so 
that is the question ; and as it is new I directed notice of | 
the application to be given to the enrolling officer and re- 
quested an argument. 

*It was insisted by Mr. Furches, on the part of the peti- 
tioner, that the act of Congress only applies to the case of 
persons lawfully arrested, and afterwards detained as pris- 
oners, by a special order of the President or Secretary of 
War. The effect being simply to deprive persons detained 
as prisoner, under such circumstances, of the privilege of the 
writ whereby to be discharged, if a probable cause is not 
shown, or admitted to bail, if the offence be a bailable one; 
and to enable the President or Secretary of War to have 
them detained as prisoners without further enquiry on the 
part of the Judiciary until the case is tried; and that the 
suspension does not have the effect of enabling the Presi- 
dent or Secretary of War to cause citizens to be arrested il- 
legally, as by general order, or by military officers, or to 
delay the triai. In support of this position he relied on 
this clause of the Constitution: “The right of the people to 
be secure in their persons, &c., against unreasonable searches 
and seizures shall not be violated, and no warrant shall 
issue but upon probable cause, supported by oath or affirma- 
tion, and particularly describing the place to be searched, 
and the persons or things to be seized” as qualifying and 
restricting the power to suspend the privilege of the writ 
of habeas corpus; so that Congress has not the power to au- 
thorize the President or Secretary of War to issue a gene- 
ral order to military or other officers to arrest and detain, 
as prisoners, any persons who may be charged or be sus- 
pected, by these subordinate ministerial officers, to be guilty 
of any of the offences specified, or even a special order for 
the arrest of any particular individual, but that the arrest 
must be made under a warrant issued by a judicial officer 
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upon probable cause, supported by oath and particularly 
describing the person to be seized; that otherwise this 
and other principles of liberty, solemnly announced in the 
Constitution for the purpose of restricting the power of 
*Congress, may be annulled and made of no effect, the Judi- 
ciary ignored as a co-ordinate branch of our government, 
and the Executive invested with absolute power to imprison 
any citizen at discretion. In other words, the President 
would be a dictator—that the act would not have been pass- 
ed for any such purpose, and if it was, it is unconstitutional 
and void. 

There was noargument on thi side of the enrolling officer. 
[ infer (see General Order 31, March 10th,) the Secretary of 
War insists that, the effect of the suspension is to empower 
the President or the Secretary of War, by General or Special 
Orders to authorize the arrest and detention, asa prisoner, of 
any person for any of the causes specified, and to suspend 
all inquiry by the Judiciary in regard to the legality of the 
arrest, or the cause of it. 

There is certainly a wide difference of opinion as to the 
effect of the suspension, and one not easy of solution. It 
would be a matter for regret, if the bill passed under a mis- 
apprehension in regard to the effect of a suspension of the 
privilege ot the writ. But it is not necessary for the pur- 
pose of this case, that I should form or express an opinion 
on that question ; for it will be conceded that whether a 
case is embraced by the act or not, is a question of law for the 
courts, and I have a clear conviction that the clause, author- 
izing the suspension of the privilege of the writ, does not 
apply to the case before me, which is an application for a 
civil remedy to assert a private right under a contract, the 
party not being charged with the commission of, or an in- 
tention to commit, any crime. 

There are several kinds of writs of Ahabcas corpus. Bacon 
Abr., title Habeas Corpus. 1. Habeas corpus ad subjiciendum, 
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which is the main writ called the “writ of right,” “the 
bulwark of liberty,” and, by way of pre-eminence, “the 
writ of habeas corpus,” which a person who stands commit- 
ted or detained as a prisoner, for any crime, may *obtain 
from a Court at common law, or a single Judge in vacation 
time by 31 Charles, II, ch. 2, (Rev. Code, ch. 55, sec. 1,) on 
which the matter will be enquired of and the prisoner dis- 
charged, bailed or remanded. 2. A writ of habeas corpus for 
a civil cause, when the right to the custody or services of a 
person is contested, and he is imprisoned or otherwise re- 
strained of his liberty for any other cause than the commis- 
sion of the criminal offence. At common law in such cases, 
a writ “ homine replegiando” may be sued out. That is an 
original writ, and under it the body is replevied subject to 
the decision of the Court, Fitz Herbert, N. B. 68, E; Comyns 
Dig. Pleader. 3. K. 1; Imprisonment L. 4. “So a man 
unlawfully detained in custody may have homine replegiando, 
si non captus sit preceptum regis, (that is if not imprisoned for 
crime,) 2 Inst. 55. This is a civil suit to determine the 
right to the custody. Homine replegiando lies for a negro 
or an Indian brought into England, 3 Mod. 120; or if one 
takes a wife, or a child, or apprentice of another. 

This original writ is now out of use, being superseded by 
a judicial writ issued by a Court in all cases where homine 
replegiando lay, to have the body returned, the right to the 
custody determined, and the person discharged or remanded. 
By statute 56, Geo. III, ch. 100, (1816), Rev. Code, ch. 55, 
sec. 10, this jurisdiction is extended to a single Judge in va- 
cation time, when any person shall be imprisoned or other- 
wise restrained of his liberty for any other cause than the 
commission of a criminal offence Musgrove v. Kornegay, 7 
Jones, 71, is an instance of a suit under this statute; it was 
was a contest in respect to minor children, instituted by a 
writ of habeas corpus, and brought to the Supreme Court by 
appeal. Prue v. Hight, 6 Jones, 265, is another instance ; it 

| *144)] 





APPENDIX. 


In the matter of Cain.—2 W. 


was a contest as to an apprentice, decided on habeas corpus 
before a single Judge on a writ sued out by the alleged 
*apprentice. 3 Keb., 5, 26, sec. 2, Lev. 128, 1 Strange, 444. 
A young lady brought before a Judge on habeas corpus by 
one who claimed her as nis wife. Many other cases might 
be referred to, in all of which the proceeding is treated asa 
civil suit to determine the right to the custody or services 
ofa person. 3. A writ of habeas corpus ad testificandum to 
bring up a prisoner to give evidence before a Court. 4. A 
svrit of habeas corpus ad respondendum. 5. A writ of habeas 
corpus ad faciendum et recipiendum. 6. A writ of habeas cor- 
pus ad deliberandum et recipiendum. 

It seems to me perfectly clear that the clause of the Con- 
stitution giving power to Congress to suspend the writ of 
habeas corpus refers only to the writ of habeas corpus ad su)- 
jiciendum, when a person stands committed or detained as a 
prisoner for a crime within 51 Charles IT, ch. 2, Rev. Code, 
ch. 55, sec. 1, and does not include the other writs. 

Our Constitution, with a few alterations, is taken from 
that of the United States, which rests on the Constitution of 
England as its substratum, with some modifications, con- 
ferring certain powers on the legislative branch of the gov- 
ernment, which, in England, are vested in the Crown. The 
clause in the Constitution of the United States and of the 
Confederate States is in these words: “The privilege of 
the writ of /abeas corpus shall not be suspended unless in 
case of rebellion or invasion when the public safety may re- 
quire it.” These words do not con‘er the power affirma- 
tively, but by what is called a negative pregnant. An ex- 
planation of this is to be found in the history of the times. 
In England it was a vexed question whether Parliament 
could suspend the privilege of the writ of habeas corpus un- 
less in cases of rebellion or invasion. There are some 
precedents for suspending it when there is no rebellion or 
invasion, but the authority of these *precedents is ques- 
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tioned. In 1777, Lord North brought in a bill to suspend 
the writ of habeas corpus in cases of treason or sedition com- 
mitted in any of the Colonies. The biil was violently op- 
posed. There was no rebellion or invasion in Great Britain, 
and it was denounced as unconstitutional and dangerous to 
liberty. Lord North had to yield and allow it to be 
amended by inserting a proviso—* Nothing in this act shall 
be construed to extend to persons resident in Great Britain.” 
This concession gave extreme offence to the leaders of the 
high prerogative party, who had zealously supported the 
bill in its original state. Miller, Cont. Hume and Smollett, 
187-8. In framing the Constitution of the United States, 
the purpose was to settle this vexed question and to limit 
the power expressly to times of rebellion or invasion. So 
the occasions on which the privilege of the writ may be sus- 
pended are fixed by the Constitution inso many words. In 
respect to the cases and the writs to which the suspension 
might be made to apply, no question had ever been raised, 
It was conceded by all persons of all parties, and at all 
times, that the suspension could only include cases of per- 
sons, who stand committed or detained as prisoners for 
some criminal or supposed criminal offence, treason, sedition 
and the like, and the writ applicable to such cases. No 
precedent can be found among the rolls of Parliament, 
where the suspension has ever been made to extend to civil 
cases or the writs used in such cases, or to any of the other 
kinds of the writ save that which is styled “fhe writ of 
habeas corpus,” applicable to the case of persons commit- 
ted for crime and within the provision 31, Charles I, ch. 
2; Rev. Code, ch. 55, sec. 1. Hence the words “ when the 
public safety may require it” were deemed sufficiently 
explicit in respect to the cases and the kind of writ to 
which the suspension would apply. What reason can be 
coaceived for extending the suspension to the writ of habeas 


corpus “ad testificandum,” or the other inferior writs, 
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*or to that kind which is used as a civil remedy, and is a 
civil suit substituted in place of the action homine replegiando, 
as in Musgrove v. Kornegay, and Prue v. Hight, supra, and the 
case of the lady claimed as a wife, and others of a like nature 
with which the public are not directly concerned ? 

One would as soon expect to find in the Constitution, power 
conferred on Congress to suspend the right toa writ in case, 
for money had and received, against tax collectors for an ex- 
cess exacted under a wrong construction of the tax bill, and 
paid under protest; or the right to a writ in trespass, for 
false imprisonment, against military officers for illegally ar- 
resting men as conscripts, with which cases the public inter- 
est may indirectly be made to connect itself, as bearing on 
the amount of taxes collected, or the number of men put into 
the service. Suppose, by reason of the difficulty put in the 
way of this kind of writ of habeas corpus, the old action, 
homing replegiando, should be resorted to. Will any one ven- 
ture to say the suspension would apply to that action? Itis 
worthy of remark that the special writ to the Sheriff, and 
summons to the party detaining, prayed for in this petition 
and authorized by the statute, 1862, are very similar to the 
process used in that action when brought by the party re- 
strained of his liberty. 

On so grave a subject every word used must be supposed 
to have some import; and every word used in this clause 
does import, that the power of suspension has reference only 
to the writ applicable to the case of persons imprisoned for 
crime. “ The privilege.” When one is committed to await 
his trial for a crime, it is a privilege to be allowed a writ 
whereby the legality of his arrest may be inquired of, and 
he may be discharged or admitted to bail. But when one, 
who has not committed and is not supposed to have com- 
mitted a criminal offence, is wrongfully restrained of his 
liberty ; that he should be allowed *to institutea civil suit to 
be relieved from the confinement, is a right which every State 
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is bound to secure at all times to its citizens; and these 
words must import that the power of suspension refers only 
te the former class of cases, otherwise no meaning can be 
attached to them. “Zhe writ of habeas corpus,” using the 
definite article instead of “a writ.” Why ?—to designate 
that kind which, by way of pre-eminence, is called “ the writ 
of habeas corpus.” “‘ Shall not be suspended.” The other kinds 
of the writ never had been suspended or their suspension 
thought of, so this negative points to that kind which had 
been before suspended, and in regard to which the public 
mind had been so frequently and so violently agitated. “Un- 
less in cases of rebellion or invasion, when the public safety 
may require it.” There is nothing in the purpose for which 
the other kinds of the writ are used that has the slightest 
reference to times of rebellion or invasion, or to the public 
safety ; but in times of internal commotion it might affect 
the publie safety if persons who had committed, or were 
suspected of the intention to commit, treason, sedition or 
other like offences should be allowed to go at large; so these 
words also point to the suspension of that kind of the writ 
which might be used to obtain a discharge,and put it in the 
power of such malefactors to carry out their treasonable and 
seditious practices. 

The remaining question is, does the case made by this pe- 
tition present matter for a writ of habeas corpus under the 
first section of the statute, “if any person shall stand com- 
mitted, &c., for a crime, he may, in the vacation time, com- 
plain to a Judge who, on view of a copy of the warrant of 
commitment, or otherwise on oath, that it is denied, shall 
grant a writ of habeas corpus ;” or does it present matter for 
a writ of habeas corpus as a civil remedy to assert a private 
right under the 10th section, when any person shall 
be arrested or otherwise restrained of his liberty *“ for 
any other cause than the commission of a criminal of- 
fence, he shall be entitled, upon its appearing by affi- 
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davit that there is reasonable ground for the complaint, to 
a writ of habeas corpus?” 

The case clearly falls under the 10th section. The peti- 
tioner does not show that he was committed for a crime, but 
that he is restrained of his liberty as a conscript. He avers 
he is not liable to conscription, and asks for the writ as a 
civil remedy to establish his right under a contract. I am 
to take it, until otherwise decided by the Supreme Court, 
that the act of Congress, conscripting principals of subst)- 
tutes, is unconst.tutional, according to the decision in Wad- 
ton’s case, 1 Winst. 435;* so there appears to be reasonable 
ground for the complaint. 

Will it be said Congress has power to pass an act, and 
then make it a crime to apply for a civil remedy to test its 
constitutionality, and to suspend the privilege of habeas cor- 
pus, so as to exclude the question from the Courts? (!!!) 
[ shall leave the propesition stated nakedly, to be looked at 
in silence, as the best mode of exposing its error. 

The petitioner avers that he has been arrested and de- 
tained as a conscript, and makes a case for a writ under the 
10th section, to which the power of suspension does not ap- 
ply. Can the tables be turned so as to put him in the con- 
dition of one committed or detained as a prisoner for a 
crime, and make it a case for a writ under the 1st section, 
to which alone the power of suspension does apply ? This 


application for a writ is a conseguence, and not the cause of 


the arrest and detention complained of; and to detain the 
man as a prisoner, for making the application, and substi- 
tute a certificate of that fact for a return to the writ inverts 
the order of things. If he is detained as a prisoner, he be- 
comes an encumbrance, and the purpose of using him as a 
conscript is defeated, unless there can be another magical 
change, by which he will no longer be considered *to be de- 


*NoreE.—The decision in Walton's case was reversed at June Term, 
1864, subsequently to the filing of this opinion ; see 1 Winst. 333. 
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tained as a prisoner, but to be held asa conseript. The 
proposition requires no comment. 
The party is, in my opinion, entitled to a special writ. 
May 22d, 1864. 


—— —— 


Note.—Vide matter of Roseman, 1 Winst. 443; matter of Russell, t 
Winst. 463 : contra, matter of Long, 2 Winst. 150; matter of Rafter, 2 
Winst. 158. 


IN THE MATTER OF M. LONG. 
(2 Winst. 150. ) 

The act of Congress, suspending the writ of habeas corpus, held appli- 
cable, constitutionally, to the case of a person who was claimed as a 
conscript under the act of Feb. 17, 1864, and that the Judge was pre— 
hibited from issuing the writ. 


Barre, J. This is an application tome fora writ of 
habeas corpus, founded upon the allegation that the petition- 
er, having been liable to perform military service, had here- 
tofore put a substitute in the army of the Confederate States 
to serve in his stead for three years or the war. Ile con- 
tends that the late act of Congress, under the authority ot 
Which he has been again enrolled and taken into custody, is 
unconstitutional and void, 

A grave question is at once presented, whether I am not 
prohibited trom issuing the writ. An act was passed at the 
late session of Congress, entitled “ An act to suspend the 
privilege of the writ of /abeas corpus in certain cases.” 
This act was passed under the authority of a power confer- 


red upon Congress for the purpose, and its constitu- 
tionality cannot be doubted. I[t is binding upon all the 
Judges, both of the Contederate and the State Coarts, 
and they are not at liberty to issue the writ, or, if issued, 
to proceed under it, in any of the cases specified in the 
*act. These cases are clearly defined and classified in the 
(*151] 





APPENDIX. 


In the matter of Long.—2 W. 
first section, and among them is a class marked with the 
number 5. The question before me arises upon the specifi- 
cation in that class “ of attempts to avoid military service.” 
Are not persons who are claimed as conscripts, or as other- 
wise liable to military service, and who apply for a writ of 
habeas corpus for the purpose of thereby getting exempted 
from it, making attempts to avoid it? To my mind it 
seems clear that they are. They are certainly within the 
letter of the clause, and why are they not within its spirit? 
To this it is said that the act was intended to apply only to 
those who, being liable to per orm military duty, were un- 
lawfully attempting to evade it, and not to those who seck 
the benefit of the writ for the sole purpose of establishing 
their claim to exemption from such duty. That cannot be 
so. Such a restricted construction of the act would tend 
strongly to defeat the great purposes it was intended to ac- 
complish. It could not, in the terms of the Constitution, 
be passed at all unless the country were invaded or in re- 
bellion. The salvation of the country is the object sought, 
and the framers of the Constitution, who authorized the act 
of suspension, and the legislators who passed it, deemed that 
object so transcendently great, that, for the time, all indi- 
vidual rights which conflicted with it ought to give way te 
it. The spirit, then, as well as the letter of the clause, must 
embrace all persuns, without any exception, who are mak- 
ing “attempts to avoid military service.” But if the words, 
upon which we are commenting, admitted of any doubt, it 
is entirely removed by the proviso which immediately fol- 
lows them. In that proviso a clear, definite and precise 


remedy is given to any party, who does not legally “owe 
military service.” If any such person be wronged by asub- 
ordinate officer, his superior shall give prompt redress to 
the injured party, and at the same time punish the wrong- 
doer by dismissing him from office. Why is *this prompt 
redress thus expressly provided for a party not liable te 
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military service, unless it was because the great remedial 
writ of habeas corpus is taken away from him ? 

I am aware that in the cases of Walton, 1 Winst. 425, and 
-others lately decided by Chief Justice Pearson at Salisbury, he 
held that the act suspending the writ of habeas corpus did not 
apply to them ; but why he so held, I regret that I am not in- 
formed. The question is now presented to me, and I[ can- 
not avoid deciding it. If, in my opinion, I have no au- 
thority to issue the writ, I cannot stand justified before the 
country should I do it. 

In deliberating upon the subject, another question occur- 
red to me, which is: whether I ought to issue the writ and 
await the return of the officer before deciding upon the 
effect of the act, or to decide that question now. The 3d 
section of the act may at first view seem to favor the former 
course. That section provides for the stay of the proceed- 
ing under tie writ, when the officer, who has a party in 
custody, shall certify on oath that he detains him for any 
of the causes specified in the act. The true construction is, 
T think, that when the petition itself shows the cause of the 
detention, and it is one of those mentioned in the act, the 
Judge cannot issue the writ at all; but if such cause be not 
stated in the petition then the writ must be issued, and the 
proceedings under it can only be suspended upon its being 
made to appear by the affidavit of the officer, that the true 
cause of the detention is one of those embraced in the act. 

I have thus endeavored briefly and plainly to set forth 
the reasons why I feel bound to decline issuing the writ of 
Aabeas covpus applied for in this case. 

Chapel Ifill, Feb. 29th, 1864. 


Novre.— Vide Matter of Rafter, 2 Winst. 123: contra, Matter of Cain. 
2 Winst. 141: Matter of Roseman, 1 Winst. 443: Matter of Russell, 1 


Winst. 465. 
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*IN THE MATTER OF P. RAFTER. 
(2 Winst. 153.) 

1, When the return of the officer, to a writ of habeas corpus, disclose? 
the fact that the petitioner was held as a conscript, under the act of 
Congress, held that the Judge could proceed no further wit': the case, 
but must remand the petitioner. 

2. The act of Congress suspending the writ of habeas corpus is consti- 
tutional. 


Manty, J. The answer of the officer, having custody of 
the petitioner, to the writ of habeas corpus, discloses a case 
which cannot be prosecuted further under the writ. The 
following return is made: ‘“ W. 'T. Shipp maketh oath that 
Patrick Rafter was arrested and is now detained by him as 
a person liable to do military duty, and who is attempting 


to avoid the same; that his arrest and detention is in pur- 
suance of the authority of the Secretary of War of the Con- 
federate States.” 

The act of Congress, after declaring the writ of habeas 
corpus suspended in its application to arrests made by the 
President or Secretary of War in certain enumerated cases, 
provides that “ during the suspension, no military or other 
officer shall be compelled, in answer to any writ of habeas 
corpus, to appear in person, or return the body of any person 
detained by him by the authority of the President or Secre- 
tary of War; but upon the certificate, under oath, of the 
officer having charge of any one so detained, that such per- 
son is detained by him asa prisoner under the authority 
aforesaid, further proceedings under the writ of habeas cor- 
pus shall immediately cease, and remain suspended so long 
as the act shall continue in force.” 

It appears to me clear, from the provisions of the law, 
that Congress intended to take away from the ordinary 
tribunals of the country all inquiry by /abers corpus into 
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arrests made by the President or Secretary of War, profess- 
edly in any of the enumerated cases. 

Congress is so guarded upon this point that it prescribes 
the form of the return, which the officer cited by the writ 
is to make, and which it declares shall be sufticient ; and 
this form tenders no issue, and leaves open no opportunity 
for making an issue upon the construction of the law. *The 
officer’s return, in the case before me, pursues the form pre- 
seribed ; and that, by the terms of the act, puts an end to 
all further inquiry. It results that no question can be prop- 
erly raised in the matter before me, unless it be a question 
2s to the power of Congress to pass such a law. I see no 
sufficient reason for holding the law invalid for defect of 
power. 

The Confederate Constitution (art. 1, sec. {, par. 2,) de- 
¢lares that the writ of habeas corpus shall not be suspended 
unless when, in cases of rebellion or invasion, the public 
safety may require it. This is a “negative pregnant,” 
which implies a power in Congress, within the sphere of the 
general government’s action, to suspend the writ, as the 
Parliament of England was wont to do, subject to the limi- 
tation that the power shall be exercised only in cases of re- 
bellion and invasion, when the public safety may require it. 
Invaded from all quarters by the public enemy, as the States 
were at the late session of Congress, the occasion had arisen 
when that body might lawfully consider of the exigency for 
a suspension of the writ. It did so consider ; decided in 
favor of a suspension in the cases enumerated ; and this de- 
cision is necessarily conclusive. 

It is conceded as a high exercise of the legislative power ; 
but it is believed not to be beyond its legitimate range, 
while the momentous and profound exigencies, with which 
the country is now struggling, are its full justification. 

An affidavit is found among the papers, from which it 
appears that petitioner claims now to be 47 years of age, 
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and to be exempt by reason thereof from enrolment to do 
military service to the Confederate States. According to 
the view taken by me of the law, the question thus raised 
is excluded from consideration. But if it should turn out 
that Lam in error in this construction, and the point be 
made and considered, it will not avail the petitioner. 

*The first section of the military bill provides, that all 
white men between the ages of 17 and 50 shall be in the 
military service of the Confederate States during the war. 
In the fifth section, those between 17 to 18 are placed in a 
reserve corps, not to serve out of the State in which they 
reside. In the eighth section power is given to the Presi- 
dent to detail from the class between 45 and 590, persons for 
office, hospital and other similar duties. No restriction 
seems to be imposed upon the employment of this latter 
class in military field duties; and the enrollment and arrest 
for duty of petitioner, are not, therefore, an illegal inter- 
ference with his personal liberty. Indeed, had Congress 
limited the field of duty to the State, as in the case of per- 
sons between 17 and 18, the mustering him into service sim- 
ply, and placing him in a camp of instruction near the cap- 
itol of the State, which is the alleged trespass upon his 
rights, would not be illegal. The arrest and detention 
would not be without warrant of law; and the writ under 
which he is seeking redress is confined in its office to the 
enlargement from imprisonment or custody of persons so 
arrested and detained, and none others. 

Upon the questions which have arisen out of the laws of 
April and September, 1862, as well as that of January last, 
usually called the conscription act, some future occasion 
may be afforded of giving to the public my views. At 
‘present I abstain from any discussion of them, as it is not 
necessary, and they may be the subject of future reviews in 
the Court of which I am a member. 

I deem it proper to state that the petition in the case does 
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not set forth the alleged ground for the petitioner’s arrest ; 
but I concluded to overlook this defect and meet at once 
the questions raised upon the construction of the law. I 
mention it here that it may not be regarded as a precedent 
against me. In general it is believed to be more consistent 
with a just and prompt execution of the *laws to require 
petitioners to set forth the grounds of controversy so far as 
they are known; and if the petition disclose a case, to which 
the act of suspension clearly applies, it seems to me it ought 


to be rejected. 
The petitioner is remanded to the custody of the officer. 


Notr.— Vide Matter of Long, 2 Winst. 150; Matter of Cain, 2 Winst. 
141; Matter of Roseman, 1 Winst. 443; Matter of Russell, 1 Winst. 463; 
Matter of Spivey, 2 Winst. 15s. 


IN THE MATTER OF STINT Y. 
2 Wonst. 156) 

When the officer mace return to he w it of habeas corpus, then he held 
the petitioner as aece-crip under .le act of Congress, and for that 
reason did not retucn his body, held that the return was sufficient un— 
der the act of Congress suspending the writ of habeas corpus; and 
held further, that the body net having been produced, no judgment of 
discharge could be rendered. 

(Matter of Roseman, 1 Winst. 443, cited and approved.) 


Pearson, C. J. The petitioner had put in a substitute, 
the writ issued February 16th, 1864, was executed on the 
9th of March and the following returns made: 


Conscript Orrice, Raleigh, N. C., March Sth, 1864. 
Hon, R. M. Pearson, Chicf Justice N. C.: 


“Tn answer to your summons, demanding the body of 
N. G. Spivey before you without delay at Richmond Ilill, 
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I hereby certify that the said Spivey is detained by me 
under orders of the Secretary of War as a prisoner for an 


attempt to avoid military service. 
PETER MALLETT, 


Col. Com’d’g of Conscripts for N. C.” 


The certificate was not sworn to, but the oath was after- 
wards made. 

April 8th, 1864, Mr. Boyden, counsel for the petition- 
er, after notice to Col. Mallett, moved for judgment of 
discharge, on the ground that the act of Congress, sus- 
*pending the writ of habeas corpus, by its proper construec- 
tion, does not embrace the case of one who, like the peti- 
tioner, not being liable to conscription, simply applies for a 
writ to test the constitutionality of the act subjecting princi- 
pals of substitutes, that not being an attempt to avoid mili- 
tary service within the meaning of the act; and that as the 
3d section contemplates that writs are still to be issued, (see 
Roseman’s case,) it involves an absurdity to say that the ap- 
plication for the writ is a cause for detaining the man, not 
us a conscript, hut as a prisoner. 

The fact of applying for the writ cannot be made the foun- 
dation of a certificate, which is to be substituted in place of 
a return of the body, that Col. Mallett acted under general 
orders of the Secretary of War, which orders are unconsti- 
tutional and void ; for which he relied on the case of Wilkes, 
where Chief Justice Pratt so decided. 

The certificate is so general as not to raise these questions. 
For the purpose of this motion the return is to be taken as 
true; it negatives the allegation that the petitioner is de- 
tained as a conscript, and avers that he is detained as a pris- 
oner for an attempt to avoid military service, I cannot know 
judicially what the act was which is considered to be such an 
attempt. It may be that Spivy secreted himself, or tried to 


escape within the limits of the enemy ; or it may be, he is 
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one of those men who, not being liable to conscription, in 
the language of Judge Battle in Dong’s case, 2 Winst. 150, 
“seek the benefit of the writ for the sole purpose of estab- 
lishing their claim to exemption from such duty.” I am not 
at liberty to presume that the petitioner, being in the first 
instance arrested and detained asa conscript, his application 
for the writ is made the ground for the averment that he is 
detained as a prisoner for an attempt to avoid military ser- 
vice, Which would be a cons«quence and not the cause of the 
detention for which he makes complaint, and prays may be 
enquired of, and *this would seem, as Mr. Boyden says, to 
involve an absurdity. 

Nor can I know judicially whether the orders of the Sec- 
retary of War are general or special; that is, whether Co’. 
Mallett is ordered to arrest and detain as prisoners all per- 
sous who attempt to avoid military service, leaving it to him 
to say what constitutes such an attempt, and to pass on the 
law as well as the facts, and to certify his conclusion on oath, 
or whether he was ordered specially to detain N. G. Spivey 
as a prisoner for an act, which the Secretary of War consid- 
ered as amounting to an attempt to avoid military service 
within the meaning of the act of Congress. So the certifi- 
cate gives me nothing to act on. 

2. Mr. Boyden then moved for judgment of discharge, in 
the nature of a motion for judgment, non obstante veredicto, 
on the ground that the certificate is insufficient by reason of 
its generality. He insisted that filing the certificate required 
by the act is a condition precedent to the suspension of 
further proceedings, which in this case has not been per- 
formed. For there might as well be no certificate at all, as 
one that the man is detained asa prisoner under orders of 
the Seeretary of War, for one of the causes specified in the 
act, without setting out which one; and this, he urged, would 
surely not be a performance of the condition. He relied on 
Croke James, and Jn re Douglass, 43, E.C. L., 992, where the 
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parties are discharged by reason of the insufficiency of the 





return. 

In both of these cases “the body” was returned and 
was in ewstodia legis, and I have not been able to find any 
vase in which judgment of discharge is rendered, where 
the Court is not in possession of the thing to be acted on, 
which is the body in habeas corpus cases. Without that 
no judgment can be given. This conclusion is supported 








> 
by all of the common law analogies ; no one could be tried 


unless he were present. A man convicted of murder can- 
not be sentenced unless he is before the Court, and the 
*judgment is void if it do not appear by the record that the 
culprit was at the bar of the Court. (Craton case, Iredell.) 
Nay, the rule at common law was so imperative that the 
Court could nut try the prisoner, although he was at the 
bar, unless he put in a plea, and to compel him to plead 
the peine forte ct dure was anciently resorted to. It is super- 
ceded by a statute authorizing the Court, if a prisoner 
stands mute, to enter the plea of not guilty for him. So in 
civil cases there must be an appearance before judgment 
could be rendered; hence the prucess of distress infinite, 
outlawry, &c., to compel an appearance, rule on the Sheriff 
to bring in the body when a capias ad resdondendum had 
issued, which is also altered by our statute. In habers corpus 
cases, alias and pluries writs, rules, attachments, €c., are re- 
sorted to to compel a return of the body. There is no 
statute applicable to habeas corpus cases, which stand in this 
respect as at common law ; so judgment cannot be rendered 
unless the body be returned. 

Motion for judgment of discharge not allowed. 

April lith, 1864. 































Nore.— Vide Matter of Rafter, 2 Winst, 153, and note, 
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*IN THE MATTER OF AUSTIN. 
(2 Winst. 160.) 
The Governor is not authorized to require the Home Guard, which is 
composed in part of persons exempt from militia duty, to perform the 


service of arresting deserters and conscripts. He may require the 
militia to perform this service. 


Pearson, C. J. The writ in this case was returned be- 
fore meat Richmond Hill. As it presented a new ques- 
tion, I desired to have the aid of Judge Battle and Judge 
Manly at the hearing, and also the benefit of argument by 
counsel. For which purpose it was adjourned to this placer 
(Raleigh.) I regret that I have been disappointed. It be- 
comes my duty to decide the case without the presence of 
the other Judges, and without argument, except by Mr. 
Furches and Mr. Winston in behalf of the petitioner; so 
that I am really not apprised of the ground on which the 
Governor rests his claim of authority. 

The petitioner is exempted as a conscript by reason of a 
substitute, and is exempted from duty as a militia-man by 
force of the 1st section of the act of the last session of the 
Legislature, entitled “ An act in relation to the militia and 
a guard for home defence.” Maj. Harbin sets out in his 
return to the writ, that he had the petitioner arrested under 
an order of the Adjutant General for the purpose of ar- 
resting conscripts and deserters, “as said Austin was a 
meiwber of the Ilome Guard and liable to perform said 
duty.” The order isin these words : 


“RALEIGH, Sept. 15, 1863. 


Maj. A. A. Ifarbin will immediately call out the Ilome 
Guard of Davie county, and arrest every deserter or re- 
cusant conscript within said county, and deliver them to 
Col. Mallett at Camp Holmes. If it be necessary, you can 
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pursue said deserters beyond the limits of your county. 
Those citizens who aid, harbor, or maintain deserters will 
be arrested and bound over to the Courts to answer said 
charges. You will report to this office the manner in 


which this order has been executed. 
By order of Gov. VANCE: 
J. A. FOOTE, A. A. Gen.” 


*The question presented by the petitioner and return is of 
great importance. On the one hand, if the Governor is au- 
thorized to require the Home Guard to perform the service 
of arre8ting deserters and conscripts, it will promote the effi- 
ciency of the Confederate army—on the other hand, it will 
impose on citizens, who, by the acts of Congress and the 
Legislature are exempted from conscription and militia duty, 
a dangerous and irksome labor. 

The subject must be considered by a Judge “as a dry ques- 
tion of law,” unattected by collateral considerations growing 
out of the condition of our country, and for this reason, his 
conclusion may ditter from that of those, who are at liberty 
to lock at it under the bias of a feeling. 

It is a part of the duty of a soldier of the Confederate army 
to arrest deserters and recusant conscripts. The Governor 
of a State has certainly no authority to require a citizen, un- 
connected with any military organization, to perform this 
part of the duty of a Confederate soldier. Whether the Gov- 
ernor had authority to require a citizen belonging to the 
militia to perform this duty, is a question which has not been 
decided. It may be conceded that the Legislature has power 
to give this authority to the Governor in respect to the mili- 
tia, on the ground that they were liable to be called into ser- 
vice of the Confederate States, and might be required to doa 
part of the duty, as a compensation for not being called into 
service and required to do the whole duty of a Confederate 

roldier, But it is a question worthy of great consideration, 
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whether the Legislature has power to authorize the Governor 
to require this duty of citizens who do not belong to the mili- 
tia, which is the only military organization, except enlisted 
soldiers, recognized by the Constitution. It is not necessary 
for the purposes of this case to decide the question, and it is 
referred to only for the sake of applying the rule, “where a 
power has never been before exercised *and is doubtful, the 
Courts will not presume that it was the intention of the Legis- 
lature tu assume it, but will require a clear expression of an 
intention to do so.” 

The matter, then stands thus: The Governor has no au- 
thority to require a citizen who does not belong to the*militia 
to perform this part of the duty of a Confederate soldier—has. 
the Legislature conferred the authority upon him? It is in- 
sisted that this is done by the act of the last session, entitled 
‘‘an act in relation to the militia and a guard for home de- 
fence ;” which act and the act “to punish aiders and abettors 
of deserters” were ratified at the same time, 7th July, 1863, 
and are to be construed together. So the question depends 
upon the meaning and proper construction of these two 
statutes, ; 

At the meeting of the Legislature two questions were pend- 
ing: First, Congress in its wisdom having allowed substitu- 
tion and many other exemptions from the conscription acts, 
was it in the power of the President, by calling upon the State 
for its quota of militia, to subject the persons so exempted as 
conscripts to military duty as militia? Second, had the Goy- 
ernor authority to require the militia to arrest conscripts and 
deserters from the Confederate army? By the first section 
of the act “in relation to militia and a guard for home de- 
fence,” the first problem was solved, and it is enacted that all 
persons exempted as conscripts shall be likewise exempted 
from service as militia. By the third section of the act “to 


punish aiders and abettors of deserters,” it is enacted that 
the Governor may require the militia to arrest deserters and. 
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conscripts ; thus solving the second problem, by authorizing 
the Governor to call out the remnant of the militia, that is, 
those not exempted from militia duty, to perform a part of 
the duty of Confederate soldiers, to-wit: the officers of the 
militia and the men between 40 and 45 who had not then 
been called for as conscripts. 

In order, however, to provide for home defence, the 
*Legislature assumed the power of making Stale conscription. 
Whether the Legislature had the power to do so, is a ques- 
tion into which it is not necessary to enter. The power is 
expressly assumed, and it does not become a co-ordinate 
branch of the State government to decide upon it, unless it 
be necessary to do so in order to dispose of a case before it. 
So it may be granted, that the Legislature had power to or- 
ganize for home defence a military body composed of the 
remnant of the militia, the exempts and persons over the 
age liable to militia duty. It is very certain that in doing 
so, the intention was to make this new body wholly distinet 
and different from the militia. Persons exempt from mi- 
litia duty are included, new companies are formed, new of- 
ficers appointed—in fact everything is different, it is a new 
organization—a State conscription made for special purposes, 
“to be called out against invasions and to suppress insur- 
rections ;” section 6. And special care is taken to distinguish 
this new body from mé/itia, for otherwise they might, under 
the Constitution, be called for by the Confederate States. 
Upon what ground, then, can it be insisted that the Gover- 
nor is authorized to require this newly organized body and 
peculiar State institution to perform a part of the duty of 
Confederate soldiers? It is said the authority follows as a 
consequence of the military organization. I cannot see the 
force of the argument. In the act declaring the special pur- 
poses for which this new organization is made, no such au- 
thority is expressly given to the Governor—the power ot the 
Legislature to confer it, even if such had been the intention, 
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is by no means clear, and so we are not at liberty by implica- 
tion to infer that such was the intention, and the act “ to 
punish aiders and abettors of deserters” puts the matter, as 
it seems to me, out of the range of discussion, by expressly 
authorizing the Governor to use the militia to arrest deserters 
and conscripts; thereby excluding, as plainly as words could 
do it, *any authority to require such service of this new or- 
ganization—the State conscripts, Home Guard. Expressio 
unius, exclusio alterius, is a well established rule of construe- 
tion which the Courts are not at liberty to disregard, and its 
soundness, when the object is to ascertain the intention of 
the Legislature, and neither to fall short of: it or go beyond 
it, is fully illustrated by this case. So, the two statutes re- 
lied on, as conferring the authority on the Governor, actually 
exclude it by a double implication. In the first place, the 
act authorizes the Governor “to call out the Home Guard 
against invasions and to suppress insurrections” Why was 
it notadded “and to arrest deserters and recusant con- 
scripts,” if such was the intention? That subject was present 
to the minds of the Legislature. In the second place, the 
act authorizes the Governor, in so many words, “to call out 
the militia to arrest deserters and conscripts.” Why did it 
not add, and “also the Home Guards,” if such was their in- 
tention? The conclusion that it was not the intention of 
the Legislature that the Home Guards should be subject to 
this service, is as clear as if the acts contained the word 
«provided, however, that the Governor shall not have au- 
thority to require the ZZome Guards to arrest deserters and 
couscripts,” unless it be contended that the Governor, has 
all power except such as is expressly prohibited—a position 
which, I suppose no man will venture to assume. 

The argument may be stated thus: The statute ex- 
pressly authorizes the Governor to require “the militia,” 
that is, the officers and the men between 40 and 45, to arrest 
deserters. They form a part of the Home Guard. 
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It follows, that the Governor had no authority to require 
the whole body of the Home Guard to perform this duty ; 
for, if he had such authority, it was vain, idle and super- 
fluous to authorize him expressly to require a part to do 
that which he had authority to require of the whole. 
In this connection the provision, section 9, “The com- 
missions *of the officers of the militia shall be suspended 
only during the period of their service in the Home Guard,” 
has an important bearing, the object being to preserve the 
organization of the militia, and to use them to arrest de- 
serters; for which purpose the force was then adequate. 
The fact that, afterwards, the call for the men between 40 
and 45, as conscripts, made the force inadequate, cannot 
change the meaning and proper construction of the statutes. 
If an amendment was thereby made necessary, the Legisla- 
ture must make it ; for neither the Governor nor the Judges 
have authority to strain the law to meet the emergency. 

I am aware of the responsibility under which I act. Ju- 
risdiction is given to a single Judge in vacation— my decis- 
ion fixes the law, until it is reversed by the Supreme Court, 
or the law is amended by the Legislature; and I would not 
feel it to be my duty tostay the action of the Executive, 
except upon the clearest conviction. 

Whether, in the event the Governor should call out the 
IIome-Guard to repel a raid or suppress an insurrection, he 
would not, while the men were on this tour of service, 
which is limited to three months, (sec. 6,) have authority 
collaterally to require them to take up deserters and con- 
scripts, who might aid the enemy, is a question not now 
presented. We are confined to the naked question, IIas the 
Governor authority to require the Ilome Guard to be called 
out for the mere purpose of arresting deserters and con- 
scripts? The special order, under which Maj, Harbin acted, 
is for this purpose alone. It is true, that the State was, 
before the passage of the acts, invaded, and the enemy was 
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at that time, and is now, within the limits of our State ; 
but, as the order does not profess to be made for the purpose 
of repelling that invasion, there is no “tour of duty pre- 
scribed by the Governor not exceeding three months at any 
one time,” according to the provisions of the 6th section. 
The time is unlimited, and the purpose *is declared to be 
“to arrest every deserter and recusant conscript within the 
county of Davie, and deliver them to Col. Mallett, at Camp 
Holmes.” 

The suggestion that, as the arrest of deserters and con- 
scripts would promote the efficiency of the Confederate 
army, and thereby tend to defend the State u uinst inva- 
sion, the authority of the Governor can be sustained on that 
ground, involves a latitude of construction unsupported by 
any principle of law, and, as it seems to me, cannot impress, 
with much force, the mind of any one who will read the 
two statutes attentively, and in connection. He will see, 
from the mode of defence contemplated by the Legislature 
in calling out the [Lome Guard for defence against invasion 
and insurrection, by regiments, battalions and companies, 
on tours of duty within the State, not to exceed three 
months, &e, that the indirect and far-off mode of repelling 
the existing invasion, by arresting deserters and conscripts, 
was not in the mind of the Legislature, except when the 
Governor was authorized to use the militia for that purpose ; 
which, according to the view I have taken above, excludes 
the conclusion that the Guard for Home Defence—the State 
conscripts —were to be used for that purpose also. For, if 
so, it was surely vain, idle and superfluous to impose that 
service on the militia, who constituted but a small part of 
the guard for home defence. 

The position was taken on the argument, that the order 
under consideration clearly exceeds the Governor’s author- 
ity, in this: It requires the guard for home defence, “ to 


arrest and bind over to the Court, to answer said charges, 
[*166] 





APPENDIX. 





In the matter of Austin. —2 W. 





those citizens who aid, harbor and maintain deserters,” 
and is, therefore, void in ¢foto. It is true, citizens who 
aid, &c., deserters, &c., although made liable to indict- 
ment by one of the statutes referred to, cannot, accord- 
ing to the Constitution and laws of the land, be arrest- 
ed and bound over to Court, to answer the charge, by 
*military authority—that can only be done by the civil au- 
thority, to wit: a warrant by a Judge or Justice of the 
Peace, on probable cause shown on oath, and executed by 
the Sheriff or Constable. So, it is clear that part of the 
order is void and against law. But it does not vitiate the 
other part of the order, provided the Governor had au- 
thority to make it. 

It is thereupon considered by me that Richard M. Aus- 
tin be forthwith discharged. 
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